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CIVIL JURY CHARGE
Members of the jury, you have heard the testimony and arguments of counsel.  It now becomes my duty to charge you as to the law in the case and it will be your duty to take the law as I instruct you and apply it to the facts.

It is your duty as jurors to follow the law as stated to you in my instructions, and to apply these rules of law to the facts as you find them from the evidence before you. 

You should not single out one instruction alone as stating the law, but you must consider the instructions as a whole.  You are to disregard any remark of counsel which you find to be inconsistent with the evidence in the case or the law as instructed by the Court.

You are the exclusive judges of the evidence and credibility of the witnesses.  The Court is not permitted to comment either upon what has or has not been proven, or upon which witnesses you should believe or not believe.  Statements made by the lawyers are not evidence.

It is your duty to determine the credibility of the witnesses, and it is your duty to determine how much weight you should give the testimony of the witnesses.  In this respect, you may take into consideration the probability or improbability of the statements of the witnesses, their opportunities for knowledge of the facts to which they testify, their reliability in noting and remembering facts, their demeanor on the witness stand, the interest or lack of interest they may have in the case, their relationship with either the plaintiff or defendant and every circumstance surrounding the giving of their testimony which may aid in weighing their statements.  A witness may be discredited or impeached by evidence that at some other time the witness has said something which is inconsistent with the witness’s present testimony.  If you believe that any witness in the case has willfully and deliberately testified falsely to any material fact for the purpose of deceiving you, then you are justified in disregarding the entire testimony of such witness as proving nothing, and as not worthy of belief.  You have the right to accept as true, or reject as false, the testimony of any witness, in whole or in part, as you are impressed with the veracity of such witness.

Experts are persons who are learned in a particular science or in technical matters and they are permitted to express their opinion upon scientific or technical matters in issue.  But such experts are not called into Court for the purpose of deciding the case.  You, the jurors, bear the responsibility of deciding the case.  The experts are merely witnesses and you have the right to either accept or reject their testimony and opinions in the same manner and for the same reasons for which you may accept or reject the testimony of other witnesses in the case.

You are instructed that the weight to be given testimony of an expert is largely dependent upon their qualifications and the facts upon which their opinions are based. After weighing and evaluating all of the expert testimony, the jury may accept or reject an opinion expressed by any expert, depending upon how the jury is impressed with the qualifications and the testimony of the expert.  An expert witness is not qualified to give an expert opinion on the credibility or truthfulness of another witness.

In criminal cases, the State must prove the guilt of the accused beyond a reasonable doubt.  In a civil case, such as this, the rule is different.  In a civil action the burden of proof is on the plaintiffs to prove the essential elements of the claim by a preponderance of the evidence.  To establish something by “a preponderance of the evidence” means simply to prove, by direct or circumstantial evidence, that something is more likely than not, or that it is more probable than not.  Proof which establishes only possibility, speculation, or unsupported probability will not suffice to establish a plaintiff’s claim.  
The parties may meet their burden of proof by the use of direct or circumstantial evidence.  Proof by direct or circumstantial evidence is sufficient to constitute a preponderance of the evidence 
when, taking the evidence as a whole, such proof shows the fact or causation to be proved is more probable than not.  

You are not bound to decide any issue of fact in accordance with the number of witnesses presented on that point.  The test is not which side brings the greater number of witnesses before you, or presents the greater quantity of evidence, but rather which witnesses and which evidence appeals to your minds as being the most accurate and the most convincing.

Under Louisiana law, claims against physicians, nurses and hospitals must first be submitted to a Medical Review Panel.  The Panel consists of a non-voting lawyer chairman and three physicians.  The lawyer is chosen by agreement of the parties.  Each side selects a physician, and those two select a third physician in order to complete the Panel.  Both the plaintiff and the defendant then present their evidence to the Panel for its consideration.  After doing so, the Panel renders a decision as to whether the defendant was negligent, i.e., whether the defendant has breached the standard of care required of them in treating the patient, and if so, whether the substandard conduct was the proximate result of the injury.  The decision of the Panel has been introduced into evidence in this case.  It is not binding upon you but is to be considered by you, along with the other evidence which has been presented, in reaching your decision.

All suits of this character are based upon Article 2315 of our Civil Code which, in part, reads as follows:

"Every act whatever of man that causes damage to another, obliges him by whose fault it happened to repair it."  Article 2316 provides:  "Every person is responsible for the damage he occasions not merely by his acts, but by his negligence, his imprudence, or his want of skill."  
Article 2317 provides: “We are responsible not only for the damage occasioned by our own act, but for that which is caused by the act of persons for whom we are answerable.”  In that regard, you are instructed that an employer is liable for the negligence of its employees.  

In this matter, plaintiffs Gloria Fobbs, Shirley Simmons, Ronnie Simmons, Lorene Simmons Petteway, Brenda Simmons Henry, Raymond Simmons, Joyce Simmons Lynch, Burdette Simmons and Robert Ivery Simmons allege that injury to Elsie Simmons was a result of the negligence of Christus Schumpert Health System through its employees, including its nursing staff.  If you conclude that the plaintiffs established the standard of care due Elsie Simmons by the nursing staff, then you must decide if defendant Christus Schumpert Health System, through its employees, including its nurses, violated that standard of nursing care.  
Then, if you decide that Christus Schumpert Health System violated the applicable standard of care, you must decide whether any violation was a substantial factor in causing injury to Elsie Simmons.  Conduct is a substantial factor when it plays a significant and substantial role in causing any injury and not a slight part.  A health care provider, such as a nurse, doctor, or hospital, who breaches or violates the applicable standard of care owed to a patient takes the patient as he or she finds them.  A person who harms another and who is legally responsible for the action or inaction is responsible for all the natural and reasonable consequences of the violation of the standard of care even though they are made much more serious or harmful by reason of a pre-existing physical defect or weakness of the injured party.  

Again, in an action such as this, the plaintiffs have the burden of proving the negligence of the defendant hospital.  Injury or death alone do not raise a presumption of a defendant's negligence.  A health care provider is not an insurer or guarantor of results.  A health care provider is not required to guard against or take measures to avert a situation that a reasonable person would not anticipate as likely to happen under the given circumstances.  When the nurses as health care providers at Christus Schumpert Health System, undertake the treatment of a patient, they undertake to use the skill and care ordinarily exercised by nurses on a national standard.  
In a medical malpractice action against a hospital for injury to a patient, the plaintiffs must prove, as in any negligence action, that the hospital owed the patient a duty to protect against the risk involved, that the hospital breached that duty, that the patient suffered an injury and that the defendant's actions were a substantial factor in causing the injury.  A hospital is bound to exercise the requisite amount of care toward a patient that the particular patient's condition may require and to protect the patient from external circumstances peculiarly within the hospital's control.  A hospital is responsible for the negligence of its employees, including nurses, under the legal doctrine of respondeat superior.  A determination of whether a hospital has breached its duties depends upon the facts and circumstances of each particular case.  

The plaintiffs Gloria Fobbs, Shirley Simmons, Ronnie Simmons, Lorene Simmons Petteway, Brenda Simmons Henry, Raymond Simmons, Joyce Simmons Lynch, Burdette Simmons, and Robert Ivery Simmons have asserted two claims: (1)  survival action and (2) wrongful death.
Regarding the survival action, Louisiana law permits these plaintiffs as the surviving beneficiaries of the deceased to present evidence of certain losses that may have been suffered by  Elsie Simmons prior to her death and for which you may award damages.  These damages may 
include conscious pain and suffering by Elsie Simmons prior to her death, as well as any medical expenses which may have been incurred.  The plaintiffs have the burden of demonstrating that the decedent was alive and conscious, at least for a brief interval following the incident.

Regarding the wrongful death action, Louisiana law permits these plaintiffs as the surviving beneficiaries of the deceased to present evidence of the loss which they have suffered as a result of the death and for which you may award damages.  These damages may include loss of the love, affection and companionship of the decedent, and the grief and anguish of the survivor in question.

If you decide to award such damages, you should specify as to each beneficiary individually a single sum for the loss of love, affection and companionship of the decedent, and the grief and anguish of that survivor.  The awards need not be the same for each beneficiary.
The fact that a person has brought a lawsuit and is in Court seeking damages creates no inference or presumption that such person is entitled to a judgment for any amount of money.  Anyone may make a claim, and the fact of making the claim by itself in no way tends to establish it.  I charge you that the mere fact that someone was injured, does not in itself raise any presumption of fault on the part of anyone.  The fault of a party is an affirmative fact which is not presumed but must be proved by the party who alleges it; and it must be proved by a preponderance of the evidence.

 If you find for the plaintiffs on liability, the next question is the quantum or amount of monetary damages.  The fact that I instruct you on the law of damages, as well as on other matters, is not to imply or suggest that the Court intends to express any opinion as to whether or not they should be allowed.  The general law is that the reparation should be equal to the injury received.  No one should be allowed to unjustly enrich themselves at the expense of another; that is to say, punitive damage or speculative damages are not to be awarded, nor should sympathy or prejudice 
enter into your judgment.  You may not include, or add to any amount, any sum for revenge, punishment, or to set an example.

Any damages awarded in this case, should be an amount which is fair and reasonable.  These items of damage are difficult to measure in dollars and cents.  You must carefully weigh the evidence and determine the amount of such items according to your very best judgment and 
experience.  One who has suffered damage should not be denied recovery simply because the damage cannot be measured with exactitude.

Statements of any attorney in this case as to their estimate of dollar amounts to be awarded for pain and suffering, mental anguish, and similar claims, are not evidence and are to be disregarded by you unless supported by evidence.

You must deliberate on this case without regard to sympathy, prejudice, or passion for or against any party.  This means that the case should be considered and decided as an action between persons of equal standing in the community.  A hospital is entitled to the same fair trial at your hands as a private individual.  All persons or entities stand equal before the law, and are to be dealt with as equals in the court of justice.  

You were told at the beginning of the trial that you were not to discuss the case among yourselves.  That restriction is now removed.  It is now your duty to consult with one another and to deliberate, with a view toward reaching agreement, if you can do so without violence to your individual judgment.  You each must decide the case for yourself, but you should do so only after a consideration of the case with your fellow jurors, and you should not hesitate to change an opinion when you are convinced that you are wrong.

You will elect one of you as foreman of the jury.  The duty of the foreman is to conduct your deliberations, and after you have arrived at a verdict, to write that verdict on the form provided, sign it as foreman, and speak for you when you return to the open courtroom.

Nine of the twelve of you must agree in order to return a verdict in this case.  It is immaterial whether your foreman is one of the concurring nine or not; it is still the duty of the foreman to write the verdict and sign it. 
This case is now yours to decide
September 18, 2009
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