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REASONS FOR JUDGMENT ON MOTION IN LIMINE

(DAUBERT) TO STRIKE EXPERT TESTIMONY


For reasons which follow the Court has rendered Judgment denying the Motion in Limine (Daubert) to Strike Expert Testimony.

As to Dr. Goebel, the defendant has asserted (1) that Dr. Goebel’s definition of malingering is inconsistent with generally accepted science; (2) that Dr. Goebel failed to use a scientifically valid methodology to evaluate malingering; (3) that Dr. Goebel cannot rule out malingering; and (4) that Dr. Goebel cannot conclude that the plaintiff’s impaired test scores actually reflect impaired abilities.  

As to Dr. Vigen, the defendant has asserted “for all the foregoing reasons discussed regarding Dr. Goebel, the opinions of Dr. Vigen regarding malingering should likewise be stricken”.  

The record demonstrates that both men are extremely qualified in their fields of practice and expertise and both have been accepted by courts numerous times; therefore, provided the appropriate foundation, both experts may testify and provide opinions as to issues of malingering.  The objections by defense counsel are more properly components of a vigorous cross examination with the jury making the ultimate determination of who is telling the truth and who is not.  Ultimately, the jury will be the only real expert on the subject of malingering.

As to Bobby Roberts, the Court has reviewed (1) Vocational Evaluation (Exh. 3); (2) deposition of Bobby Roberts taken on August 15, 2007 (Exh. 4); (3) resume of Bobby Roberts (Exh. 7); (4) Occupational Outlook Handbook (Exh. 8); (5) deposition of Wayne Davis; and (6) telephone deposition of Bobby Roberts (admitted in 8/3/09 hearing).  Defense counsel has alleged (1) that Bobby Roberts is practicing as a vocational counselor without a license; (2) that Roberts’ testimony on earning capacity is unreliable; and (3) that the MESA evaluation performed by Roberts is unreliable.  Based on the exhibits, the Court agrees with Judge Sarah Vance’s opinion in Johnson v. Cenac Towing, Inc., 2006 WL 5499506 (E.D. La. 2006), that “in light of his (Roberts’) education and experience in the field of vocational evaluation…Roberts is sufficiently qualified to testify as an expert in vocational evaluation”. The Court agrees as well with Judge Barbier’s finding in Hebert v. Cannon, 2005 WL 3533695 (E.D. La. 2005) that “the Louisiana licensing statute regulates the actual provision of rehabilitation counseling services, not expert testimony”.


Bobby Roberts, just like Drs. Goebel and Vigen, can be the subject of extensive cross examination with the jury assigning the appropriate weight, if any, to his testimony.


Accordingly, the Motion in Limine (Daubert) to Strike Expert Testimony is denied in all respects. A Judgment is filed by the Court concurrently with this written opinion.

Signed this 6th day of August 2009 in Shreveport, Caddo Parish, Louisiana.
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