MAN T. SOHN



:  NUMBER:  514,975, “B”
VERSUS




:  FIRST JUDICIAL DISTRICT COURT

TONY WANG



:  CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT


Trial was held July 1, 2009; the Court heard testimony from Man Sohn and Tony Wang and received into evidence a stipulation, copies of various canceled checks and statements as well as a 2007 federal tax return for Sushiko, LLC.  The parties requested that the record be held open for additional evidence and briefing.  Having now considered the evidence, applicable law, arguments of counsel, and for reasons which follow, the Court concludes as follows:  On the original petition, filed September 7, 2007, Judgment is rendered in favor of the defendant, Tony Wang, individually and derivatively on behalf of Tokyo Japanese Steakhouse, Inc., and against the plaintiff, Man T. Sohn; on the amended petition, filed November 20, 2007, Judgment is rendered in favor of Man T. Sohn, individually as a shareholder/director of Tokyo Japanese Steakhouse, Inc. and against Tony Wang in the amount of $5,000.00; and on the reconventional demand, filed February 5, 2009, Judgment is rendered in favor of Tony Wang individually and derivatively on behalf of Tokyo Japanese Steakhouse, Inc. in the amount of $36,032.00.

In accordance with the stipulation, the following are establish facts:
1. Tokyo Japanese Steakhouse, Inc. (“Tokyo”) is a Louisiana corporation having its principle place of business in Shreveport, Caddo Parish, Louisiana.

2. Tokyo was incorporated on or about May 15, 2003.

3. Tokyo’s sole directors since its inception have been Tony Wang and Man T. Sohn.

4. Tony Wang and Mon T. Sohn each own a 50% interest in Tokyo, although stock certificates have apparently never been issued to them as shareholders.

5. Tony Wang currently serves as president of Tokyo and Man T. Sohn serves as secretary/treasurer.

6. From the time that Tokyo opened as a restaurant, it sold sushi and Japanese Steakhouse products.

7. At the inception of business in October, 2004, Man T. Sohn served as a manager of the restaurant and received a salary of $5,000.00 per month thereafter.  Tony Wang started receiving a salary of $5,000.00 per month in August of 2005.

8. In April 2006, a spirited disagreement arose between Mr. Wang and Mr. Sohn at the restaurant with the result being that Mr. Wang assumed responsibility for managing the restaurant for which he continued receiving a salary of $5,000.00 per month thereafter.

9. Mr. Wang and Man T. Sohn agreed in May, 2006 to pay Mr. Sohn $5,000.00 per month until purchase by one party of Tokyo.  There was no term discussed in connection with this arrangement.

10. Mr. Sohn received $5,000.00 from Tokyo per month until early 2007
.  These checks were signed by Mr. Wang.

11. Beginning in February, 2007, Mr. Sohn wrote checks and made withdrawals on the Tokyo account on the dates and the amounts set forth in Exhibit “A” annexed hereto, without the prior knowledge or consent of Mr. Wang.

12. In February 2007, Mr. Sohn opened Sushiko Restaurant in the Boardwalk, Bossier City, Louisiana, selling sushi dishes.

13. Man T. Sohn did not inform Mr. Wang of his intention to open Sushiko prior to its commencement of business, nor was Tokyo offered the opportunity to participate in this restaurant venture.

14. Sushiko and Tokyo continue their respective businesses as of today’s date.

Of course, accepting the stipulation of the parties as established core facts, the Court makes the following findings of fact and conclusions of law from the testimonial and documentary evidence:
1. Although Messrs Wang and Sohn verbally agreed in May 2006 that Sohn would be paid $5,000.00 per month until purchase by one party of Tokyo and that there was no specific term
, there is a reasonableness component (including duties of good faith, prudence and fair dealing) as set forth by law as well as fiduciary duties owed by both to the corporate entity and to each other.  La.R.S. 12:91 provides, in pertinent part, as follows:
Officers and directors shall be deemed to stand in a fiduciary relation to the corporation and its shareholders and shall discharge the duties of their respective positions in good faith, and with that diligence, care, judgment and skill which ordinarily prudent men would exercise under similar circumstances and like positions.

2. It is completely unreasonable – and ridiculous - to presume that this monthly $5,000.00 amount was intended to be paid in perpetuity particularly since Mr. Wang was doing no work for the corporation and not negotiating a purchase.  Specifically, Mr. Wang did not discuss a purchase or buyout between April 2006 and January 14, 2009 (32 months); moreover, since April 2006 and to the present, Mr. Sohn has provided absolutely no services to Tokyo.  The Court believes that an implicit component of the $5,000.00 per month stipend included an obligation to timely and reasonably commence negotiations, which Mr. Sohn failed to do.
3. To make matters worse, in early 2007 Mr. Sohn violated his obligations of good faith and his fiduciary obligation owed to the corporate entity, Tokyo, and the only other shareholder, Wang, by the following:

A. In February 2007, Sohn opened Sushiko Restaurant in the Boardwalk Bossier City, selling sushi in direct competition with Tokyo and, of course, without knowledge or consent of his co-director, fellow shareholder and officer of Tokyo, and without providing Tokyo the opportunity to participate.  While Sohn’s counsel has argued that there is “no legal or contractual authority that Sohn violated a fiduciary duty by opening a sushi restaurant, this Court disagrees.  The legal authority is La. R.S. 12:91.  Sohn’s counsel has also argued that there is sufficient distance, approximately 10 miles, and sufficient distinction - one with hibachi grills plus sushi and the other, for the most part, sushi - the Court also disagrees. With the small number of restaurants serving sushi as its primary or one of its main features and attractions, the restaurants are similar enough to be in competition with one another, particularly in this relatively small Shreveport/Bossier market.
B. Beginning in January 2007 through mid April 2007, Sohn, without authorization, issued Tokyo checks to himself, said checks amounting to $36,032.00.  While Sohn’s counsel has argued that as a 50% owner, shareholder, director, officer, Sohn had authority to issue such checks, the Court disagrees.  Under the circumstances his actions were surreptitious and completely unrelated to the corporate concern, Tokyo.
4. The Court does not accept Mr. Sohn’s testimony that he issued the $36,032.00 worth of checks to himself because Mr. Wang ceased the monthly $5,000.00. 

5. The evidence clearly supports the inference that Mr. Sohn surreptitiously issued these Tokyo checks to provide start-up capital for his competing sushi restaurant, again a blatant violation of his fiduciary obligation on at least two fundamental levels.

6. In light of the particular evidence and under the circumstances, the Court concludes that any $5,000.00 monthly obligation by Tony Wang individually and derivatively on behalf of Tokyo terminated in early 2007 when Sohn misappropriated money and opened a competing restaurant.  Such action and self dealing is violative of Sohn’s obligation to negotiate in good faith towards an agreed-upon objective, for which he had received $5,000.00 per month through December 2006.  Thus Sohn’s claim for $160,000.00 (January 2007 – August 2009) or $135,000.00 (June 2007 – August 2009) is denied.  No further increments of $5,000.00 are owed to Man Sohn.

7. The Court further concludes that the $36,032.00 surreptitiously issued by Man Sohn for apparent purposes of capitalizing Sushiko is due Tokyo with legal interest from date of judicial demand, February 5, 2009.

8. Given the previous factual and legal conclusions, the Court believes it would be unfair to grant Wang’s request that Tokyo be granted a permanent injunction enjoining Sohn from owning or operating Sushiko as a sushi restaurant because (1) it is not properly pled in the reconventional demand but, rather, is argued in post –trial brief; and (2) even if properly pled, it is not justified based on these facts or the applicable law.  Accordingly, Wang’s injunctive request is denied.
9. Tony Wang also misappropriated funds, $5,000.00
, with regard to Tokyo check number 2896 issued on November 3, 2006 to Great Wall.  The evidence supports the conclusion that Great Wall is owned by Tony Wang.  It is a Chinese restaurant located at 7008 Pines Rd. and, among other items, it promotes Mandarin cuisine (not sushi).  In any event, Wang’s suggestion of reimbursement is not supported by the evidence and thus the Court believes that Mr. Sohn, individually and as shareholder of Tokyo is entitled to Judgment in that amount.

Thus, in conclusion:
1. Man Sohn’s claim in his original petition for $5,000.00 per month from either January 2007 or June 2007 to the present is denied;

2. Man Sohn’s restated claim in his amended and restated petition for $5,000.00 per month to the present is denied; however, Man Sohn’s third cause of action and his claim for reimbursement to Tokyo of $5,000.00 is granted;

3. Tony Wang’s claim individually and derivatively on behalf of Tokyo in his reconventional demand for $36,032.00 against Man Sohn is granted.

The parties should be reminded that this Court has ruled on several significant issues presented in the original and amended petitions and the reconventional demand.  It is hoped that the remaining practical and very serious issues of valuation, sale and/or dissolution can be resolved by agreement
.

Counsel shall prepare and submit a Judgment, approved as to form by September 11, 2009.


Signed this 28th day of August, 2009 in Shreveport, Caddo Parish, Louisiana.







______________________________







        SCOTT J. CRICHTON








DISTRICT JUDGE

DISTRIBUTION:

John E. Settle, Jr., Counsel for Man T. Sohn

Jerald R. Harper, Counsel for Tony Wang
� There is confusion in the record as to any payment by Wang to Sohn in 2007.  For instance, paragraph 7 of the petition filed 9/7/07 alleges that Wang paid Sohn $5,000.00 per month through May of 2007.  See also paragraph 6 of the amended and restated petition.  In Wang’s answer, paragraph 6, he responds, “Defendant acknowledges payments to plaintiff”.  In Sohn’s 12/12/08 pretrial memo it’s asserted that Wang stopped paying Sohn about June 2007.  Yet, see Answer to Interrogatory No. 6 (by Wang) referring to May 2007 (Joint 2).  While paragraph 10 of the stipulation asserts “early 2007” as the $5,000.00 cutoff, Sohn’s post trial brief, paragraph 6, asserts that “no checks were written by Wang to Sohn after January 1, 2007”.  According to the next paragraph, the $5,000.00 stipend, “ended in January 2007”.  In Wang’s 7/24/09 memorandum he references such 2007 checks as “attached to the pretrial memorandum” but the Clerk’s record reveals no such attachment.  In any event, in light of the reasons asserted in this opinion (unclear and nonspecific term in a verbal agreement, lack of good faith and fiduciary violations by Sohn),  the Court deems it immaterial whether the $5,000.00 stipend ended January 2007, June 2007 or any month in between.


� There is also abundant confusion in the record as to the intent of the parties, and the interpretation and spin by the lawyers as to this term element.  For instance, in paragraph 6 of the original petition, Sohn’s counsel asserts that Wang “initially” agreed to pay Sohn $5,000.00…However the word “initially” or any derivative thereof is conspicuously left out of the amended and restated petition.  There is also ambiguity among the parties as reflected by discovery responses and at trial.  See Transcript page 29, L 7-17; page 53, L 16-19 and page 59, L 20-22. The bottom line is that Man Sohn has not carried his burden of proving that the $5,000.00 stipend had a term that would have transcended absolutely no efforts to negotiate a purchase price while he operated a sushi restaurant in competition to the one to which he owed a fiduciary duty of trust and loyalty.


� There appears to be another inappropriate payment of $5,000.00 in November 2006 to Great Wall, not specifically asserted in a pleading but attached to a discovery response and filed in the record.  In the event Mr. Sohn’s counsel believes this item was properly pled and included in the trial record, counsel shall address that issue in a post verdict motion prior to submission of the Judgment.


� There are two excellent lawyers engaged in this case who should devote their time and efforts to resolving this dispute between two men who were once friends.
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