RAYMOND DILLARD AND LATONYA
:  NUMBER:  484,570
DILLARD, INDIVIDUALLY AND AS

HUSBAND AND WIFE

VERSUS




:  FIRST JUDICIAL DISTRICT COURT

ROBERT E. PIPER, JR. D/B/A PIPER

& ASSOCIATES, ANTHONY HOLLIS,

AND CONTINENTAL CASUALTY

COMPANY




:  CADDO PARISH, LOUISIANA

RULING ON DEFENDANTS’ MOTION FOR 

SUMMARY JUDGMENT (FILED FEBRUARY 14, 2008)


The Court has thoroughly considered the defendants’ Motion For Summary Judgment (filed February 14, 2008) with the attached depositions of Dr. Richelle Monier (Exhibit A), Dr. James E. Davis (Exhibit B), Dr. Theresa Pryor Roca (Exhibit C) and the affidavit of Dr. Joseph Bocchini (Exhibit D); the plaintiffs’ opposition memorandum (filed April 18, 2008); the defendants’ reply memorandum (filed May 28, 2008); the plaintiffs’ supplemental memorandum (filed June 6, 2008); and the defendants’ “reply to the plaintiffs’ supplemental memorandum” (filed June 11, 2008).  After reviewing the applicable law and arguments of counsel, and for reasons which follow, the Court concludes that the defendants’ motion should be granted.


Unquestionably, this is a sad and tragic case involving the death of an infant child.  For the devastated parents, their misery has been compounded by the failure of their retained attorney to timely file a petition to convene a medical review panel or take any action to interrupt prescription on their claim of medical malpractice resulting in prescription of any claim they may have had against any of the child’s health care providers.  This suit in legal malpractice followed and was timely filed.


The motion for summary judgment asserts that even if the underlying matter had been timely filed there are no genuine issues of material fact as to whether the Dillards would have prevailed in their medical malpractice suit in that there is no opinion from any medical expert that establishes a violation of the standard of care.


The only expert evidence in this summary judgment record is that submitted by the defendants.  Specifically, the depositions of Drs. Monier, Davis and Roca establish that there was no deviation in the standard of care by the medical staff, nursing staff or any of the employees of Ochsner Foundation Hospital.  The affidavit of Dr. Joseph Bocchini establishes that there is “nothing in Kristal Dillard’s medical records” from Minden Medical Center, Willis Knighton Medical Center-South, or Ochsner Foundation Hospital “that would indicate a deviation from the appropriate standard of care by the doctors, medical staff, nursing staff or any employees” of any of the three hospitals.  There is no medical expert opinion in this record that supports the plaintiffs’ contention that any of the elements of La. R.S. 9:2794 can be proven by a preponderance of the evidence.  Instead, plaintiffs’ counsel has referenced portions of the deposition of Dr. Roca in which she testified about “possibilities”.

This Court has consistently held the view that at the summary judgment stage of a medical malpractice case, the parties are called upon to establish or refute the elements of R.S. 9:2794 by expert medical evidence, unless the case is one of obvious negligence or malpractice (such as operating on the wrong leg, leaving objects in the body during surgery, etc.).  Certainly a complex medical case such as the allegations involving the death of the infant child Kristal Dillard would mandate expert medical testimony.  See Pfiffner v. Correa, 94-924 (La. 10/17/94) 643 So.2d 1128l; Lee v. Wall, et al, 31468 and 31469 (La. App. 2d Cir. 1/20/99).

The issue in this legal malpractice case has become the application of the “case within a case” burden shifting analysis as set forth in Jenkins v. St. Paul Fire and Marine Insurance Co. (No. 8-0776 (La. 1982), 422 So.2d 1109.  Under Jenkins, the relevant inquiry is whether the plaintiff would have prevailed in his underlying claim on the merits at trial but for the attorney’s alleged negligence.  Basically, a plaintiff in a legal malpractice action can have no greater rights against his attorney than were available in the underlying matter.  The loss of chance/opportunity theory advanced by plaintiff counsel is inapplicable.


In considering La. R.S. 9:2794, Pfiffner, Jenkins and Lee and the fact that under La. Code of Civil Procedure art. 966, summary judgments are favored, the Court concludes that there are no genuine issues of material fact as to whether the Dillards would have prevailed on a timely filed medical malpractice claim against any of Kristal Dillard’s healthcare providers because, without expert testimony and evidence, the plaintiffs cannot establish a violation of the standard of care.  Accordingly, the Motion For Summary Judgment is granted.

Counsel shall submit a formal Judgment consistent with this ruling.


Signed this 20th day of August, 2008 in Shreveport, Caddo Parish, Louisiana.
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