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INTRODUCTION


Prior to the May 23, 1997 order of the Supreme Court of Louisiana, most Louisiana lawyers were required to obtain fifteen hours of containing legal education credit each year, with one hour devoted to “legal ethics, professional responsibility, and rules of conduct.”  As we know, this changed 10 years ago.  Most lawyers are still required to obtain fifteen hours of credit, but one of those hours must now concern “legal ethics,” and one hour must now concern “professionalism”.  The purpose of this paper is to examine the following aspects of the subject of civility and professionalism:  (i) its definition and scope; (ii) why it is important; and (iii) as individuals and as a group what we should hope to attain by a discussion of it.

WHAT IS PROFESSIONALISM AND HOW IS IT DIFFERENT FROM ETHICS?


In addition to adding a mandatory CLE Professionalism requirement, the 1997 order also distinguished legal ethics from professionalism:

Legal ethics concerns the standard of professional conduct and responsibility required of a lawyer.  It includes courses on professional responsibility and malpractice.  It does not include such topics as attorneys’ fees, client development, law office economics, and practice systems, except to the extent that professional responsibility is discussed in connection with these topics.

Professionalism covers the knowledge and skill of the law faithfully employed in the service of client and public good, and entails what is more broadly expected of attorneys.  It includes courses on the duties of attorneys to the judicial system, courts, public, clients, and other attorneys; attorney competency; and pro bono obligations.

Legal ethics sets forth the standards of conduct required of a lawyer; professionalism includes what is more broadly expected.  The professionalism CLE requirement is distinct from, and in addition to, the legal ethics CLE requirement.

The basic distinction between ethics and professionalism is that rules of ethics tell us what we must do and professionalism teaches us what we should do.  In “A Different Course For Professionalism”, Frank X. Neuner, President of the Louisiana State Bar Association, has described professionalism “as living by the Golden Rule - or what we should have learned in kindergarten”
.  Although fairness and good manners are certainly part of professionalism, the notion of professionalism is a much broader concept.


In a presentation at the University of Texas Law School, James A. George referred to the “difficulties encountered in grappling with this ephemeral and elusive group of ideals”
.  In his paper on this subject presented “Catch The Falling Leaves Again” seminar, former LSBA President, Michael H. Rubin, wrote:

There has been a rampant rise in regard for the concept of ‘professionalism’.  It is not merely that an hour of ‘professionalism’ credit has been mandated by the Louisiana State Supreme Court.  Across the country, voluntary lawyer organizations as well as courts have created non-binding ‘codes of conduct’ or ‘codes of civility’ or ‘lawyer’s creeds’ or ‘codes of professionalism.’  This mushrooming mound of aspirational goals, ubiquitous promises of mannered behavior, and grand phrases indicate that the legal profession deems itself to be in a crisis.  But, what is the nature of the crisis and why does it require the reaction that has been engendered?

A basic problem is in the use of the term ‘professionalism’.  The Louisiana Supreme Court Rules do not define ‘professionalism’ and no standard definition is available.  Indeed, perusing the outlines of those who have spoken in the past few years on professionalism on behalf of the Bar Association, one comes up with a lack of agreement as to any particular and limited definition; the reaction is more akin to the famous statement of Justice Potter Stewart, who, in speaking of pornography, said ‘I know it when I see it’.

On the other hand, there are those who argue that the entire concept of professionalism is illusive and self-defeating, an admission of the Bar of the failure to have its members behave, on their own, as is appropriate.  Contrast these views to those who advocate that professionalism can and should be taught, that professionalism is what you ought to do while ethics are what you are required to do.

BACKGROUND

Louisiana Law Center Professor N. Gregory Smith
 has provided an excellent history of the 20th Century American and Louisiana struggle with the concepts of ethics and professionalism, and a synopsis of his writing is provided as follows:


In 1908, the American Bar Association promulgated the Canon of Professional Ethics.  In 1910 those Canons were adopted in Louisiana.  The Canons called upon lawyers to be honest, respectful and courteous and seemed to have a moral tone.  For example, the Canons provided that lawyers should have a “respectful attitude toward the courts; that it was ‘indecent’ for a lawyer in trial to mention the ‘personal peculiarities and idiosyncrasies of counsel’; that the client has ‘no right to demand that his counsel shall abuse the opposite party or indulge in offensive personalities’; that it was ‘unprofessional and dishonorable’ to be less than candid in taking witness statements in preparing affidavits”.  One Canon provided that “a lawyer will find his highest honor in a deserved reputation for fidelity to private trust and the public duty, as an honest man and as a patriotic and loyal citizen”.


In 1969, the Canons evolved into the Model Code of Professional Responsibility, which was adopted by the American Bar Association.  In 1970, it was adopted, with some 

modifications, by the Louisiana Supreme Court.  Unlike the Canons, the Model Code incorporated distinct rules that could be the basis of lawyer discipline.  At the same time, it expressly incorporated aspirational principles.  Nonetheless, the Code contemplated that the ultimate measure of lawyer honor was something outside the Code itself.  The Preamble thus encouraged lawyers to seek the “highest possible degrees of ethical conduct,” but it acknowledged that “[e]ach lawyer must find within his own conscience the touchstone against which to test the extent to which his actions should rise above minimum standards.”


The Model Code included Canons, Ethical Considerations, and Disciplinary Rules.  These three things, said the Preliminary Statement to the Code, “define the type of ethical conduct that the public has a right to expect.”  But the three were very different.  The Canons were described as “statements of axiomatic norms.”  They expressed standards of conduct in very general terms.  The Ethical Considerations were much more specific, but were aspirational in character.  They were said to “represent the objectives toward which every member of the profession should strive.”  The Disciplinary Rules, in contrast to the Ethical Considerations, were “mandatory in nature.”  They set forth “the minimum level of conduct below which no lawyer can fall without being subject to disciplinary action.”


The aspirational, and moral, dimensions of the Ethical Considerations can be readily illustrated by a few examples.  Among other things, the Ethical Considerations provided that a lawyer “should be temperate and dignified”, should refrain from all illegal and morally reprehensible conduct”; should find time to participate in serving the disadvantaged”; “should 

treat with consideration all persons involved in the legal process”; “should not engage in conduct that offends the dignity and decorum” of judicial hearings; “should be courteous to opposing 

counsel” and “not make unfair or derogatory personal reference to opposing counsel” in adversary proceedings.  Some of the Ethical Considerations included elements that are commonly wrapped up in the current label of “professionalism”.


Many of the Ethical Considerations were reminiscent of statements in the Canons.  Although somewhat less moralistic in tone, they were even more overtly aspirational, clearly dealing with what is expected rather than what is required.  Even more obvious than the expressions in the Canons, the Ethical Considerations dealt with topics that many today would allocate to the subject of professionalism.  But the Code described these expectations as ethical considerations.


There was dissatisfaction with the Model Code.  The American Bar Association Commission on Evaluation of Professional Standards reported that lawyers and scholars found the “three-part structure of Canons, Ethical Considerations, and Disciplinary Rules cumbersome and confusing.”  One of the problems was that “when no Disciplinary Rule governed the facts at hand, courts were increasingly reaching beyond those minimum standards and applying Canons and Ethical Considerations as enforceable rules.”


In 1983, the Model Rules of Professional Conduct were promulgated by the American Bar Association and were adopted, with significant modifications, by the Louisiana Supreme Court, effective January 1, 1987.  The Model Rules excluded the Canons and Ethical Considerations.  There were a few aspirational statements in the Preamble to the Model Rules, but the thrust of the Model Rules was reflected in this statement from a preliminary section 

called “Scope”:  “Failure to comply with an obligation or prohibition imposed by the Rules is a basis for invoking the disciplinary process.”

The Model Rules actually do a bit more than define minimum levels of performance, whose violation may result in discipline.  The Scope section of the Model Rules notes that some rules are “imperatives, cast in the terms ‘shall’ or ‘shall not’”.  Violation of those rules could result in discipline.  Still other rules, “generally cast in the term ‘may,’ are permissive and define areas under the Rules in which the lawyer has professional discretion.”  The Scope indicates that no discipline should result for a choice that is within the bounds of such discretion. 


As Professor Smith has noted, the Rules focus on standards of conduct for disciplinary purposes.  “The Profession has thus moved from codes that exhort lawyers to be good people to a group of rules that tell lawyers what to do (or not to do) to avoid punishment.”

THE NEED TO PROMULGATE THE CODE OF PROFESSIONALISM IN THE COURTS AND PROFFERED REASONS FOR THE TREND TOWARDS MANDATORY PROFESSIONALISM

The Preamble to the Code of Professionalism In The Courts provides:

The following standards are designed to encourage us, the judges and lawyers, to meet our obligations to each other, to litigants and to the system of justice, and thereby achieve the twin goals of professionalism and civility, both of which are hallmarks of a learned profession dedicated to public service.

These standards shall not be used as a basis for litigation or sanctions or penalties.  Nothing in these standards alters or detracts from existing disciplinary codes or alters the existing standards of conduct against which judicial or lawyer negligence may be determined.

However, these standards should be reviewed and followed by all judges of the State of Louisiana.  Copies may be made available to clients to reinforce our obligation to maintain and foster these standards.


What were the compelling reasons for these standards being promulgated?  Prior to 1997, were lawyers and judges not achieving “the twin goals of professionalism and civility”?
  The writers believe that during the last two decades there have been a number of incidents and various factors which have provided impetus for the High Courts and Bars in other states as well as Louisiana to move toward mandatory CLE in Professionalism as at least a small step in the direction of instilling and/or rediscovering the basic components of courtesy, manners and civility in our profession.

PETER PAN AND CAPTAIN HOOK ON PROFESSIONALISM


The book, Peter Pan
 is replete with references to good form, bad form, and fair play.  To that extent, it may be analogized to the concepts embodied by The Code Of Professionalism In The Courts. Captain Hook was very concerned with form, appearance, propriety and the fact that he was well perceived.  Peter and Hook were intense adversaries, dueling often.  However, towards the end of the book, Hook had become frustrated and while sword fighting on the cross arm of the mast of the ship, Hook attempts to stab Peter in the back.  Peter’s reply was “In the back Captain, poor form.”  That reply was the ultimate insult to Hook.


Analogizing this exchange to the subject of professionalism, it is suggested that if something is poor form, either perceived by you or others, then you have probably breached your professionalism obligation.  Peter Pan is replete with references to fairness, bad form and good form.  The following is illustrative:

Quick as thought he snatched a knife from Hook’s belt and was about to drive it home, when he saw that he was higher up the rock than his foe.  He would not have been fighting fair.  He gave the pirate a hand to help him up.  It was then that Hook bit him.  Not the pain of this but his unfairness is what dazed Peter.  It made him quite helpless.  He could only stare, horrified.  Every child is affected thus the first time he is treated unfairly.  All he thinks he has a right to when he comes to you to be yours is fairness.  After you have been unfair to him he will love you again, but he will never afterwards be quite the same boy.  No one ever gets over the first unfairness; no one except Peter.  He often met it, but he always forgot it.  I suppose that was the real difference between him and all the rest.

The final battle between Peter and Captain Hook ends with this reference to form:

He [Hook] had one last triumph which I think we need not grudge him.  As he stood on the bulwark looking over his shoulder at Peter gliding through the air, he invited him with a gesture to use his foot.  It made Peter kick instead of stab.  At last Hook got the boon for which he craved.  ‘Bad form’, he cried jeeringly, and went content to the crocodile.  Thus, perished James Hook…


Professionalism does not mean that you less zealously represent your client.  Indeed, a lawyer has an affirmative duty to zealously represent his client within the bounds of law and ethics.  Like Peter Pan and Captain Hook, lawyers can be intense adversaries and duel often; however, professionalism mandates good form; it does not diminish advocacy but it does require a sense of fairness and fair play.
  As judges and lawyers we must seek to maintain good form, fair play and the dignity of the profession.

THE TRILEMMA:  TRUST, CONFIDENTIALITY AND CANDOR


Regarding the obligations of trust, confidentiality and candor, the following is an excerpt from the textbook, Problems In Legal Ethics
:

If a dilemma is a beast with two horns, then perhaps a trilemma
 has three.  We lawyers may occasionally face such a beast when representing a defendant in a criminal case:

Horn One:  We are told to seek the client’s trust and to find out everything the client knows about the case.

Horn Two:  We are told to preserve our client’s confidential information (except in very limited situations).

Horn Three:  We are told to act with candor, to refrain from presenting evidence we know is false, and (in some situations) to reveal our client’s frauds.

CONCLUSION


So, what is the national and local professionalism movement all about?  From the perspective of lawyers as a group and the judiciary, it’s about enhancement and improvement of the system.  From the perspective of the individual lawyer or individual judge, it’s about public contribution, reputation and quality of life.  


At the 2000 Washington and Lee Law School commencement address, Jerome Facher
 advised the new graduates about the importance of reputation:

Loss of reputation is the greatest loss you can suffer.  If you lose it, you will never recover it.

Whether other lawyers or judges or clerks or commissioners trust you and take your word, whether you are straight with your clients (and everyone else), whether principles and people matter to you, whether your adversaries respect you as honest, fair and civil, whether you have the guts to stand up for what you believe –these are some of the hallmarks of integrity.

Personal integrity is at the heart of every law career.  You can’t get it out of a computer – or from a law book – or from a commencement speaker.

You have to live it and practice it every day with every client, with every other lawyer, with every judge and with every public and private body.

And if your reputation for integrity is alive and well so will your career and so will your well being.


It has been said repeatedly that civility and professionalism can be contagious
.  Perhaps, by reviewing the various articles
 that have been written on this subject; and by discussing and following The Codes of Professionalism, we can enhance our profession as well as ourselves on an individual basis and improve our quality of life. As the concept of professionalism develops and as the individual lawyer moves forward in his or her practice of law, the complexities and subtleties of professional conduct become more pronounced and more difficult.  The goal of this presentation has been to provide thought and discussion on this important and evolving component of our wonderful profession.

Addendum 1

There are vast similarities between these aspirational guidelines and the mandatory Canons of the Louisiana Code of Judicial Conduct.  Some excerpts are as follows:
CANON 1

A Judge Shall Uphold the Integrity and Independence of the Judiciary
CANON 2

A Judge Shall Avoid Impropriety and the Appearance of Impropriety in All Activities


A. A judge shall respect and comply with the law and shall act at all times in  a manner that promotes public confidence in the integrity and impartiality of  the judiciary.


B. A judge shall not allow family, social, political, or other relationships to influence judicial conduct or judgment.  A judge shall not lend the prestige of  judicial office to advance the private interest of the judge or others;  nor shall a judge convey or permit others to convey the impression that they are in  a special position to influence the judge.

* * *

CANON 3

A Judge Shall Perform the Duties of Office Impartially and Diligently


The judicial duties of a judge take precedence over all other activities.  Judicial duties include all the duties of office prescribed by law.  In the performance of these duties, the following standards apply:


A. Adjudicative Responsibilities.


(1) A judge shall be faithful to the law and maintain professional competence in it.  A judge shall be unswayed by partisan interests, public clamor, or fear of criticism.


(2) A judge shall maintain order and decorum in judicial proceedings.


(3) A judge shall be patient, dignified, and courteous to litigants, jurors, witnesses, lawyers, and others with whom the judge deals in an official capacity, and should require similar conduct of lawyers, and of staff, court officials, and others subject to the judge's direction and control. 


(4) A judge shall perform judicial duties without bias or prejudice.  A judge shall not, in the performance of judicial duties, by words or conduct manifest bias or prejudice, and shall not permit staff, court officials or others subject to the judge's direction and control to do so.


(5) A judge shall require lawyers in proceedings before the judge to refrain from manifesting, by words or conduct, bias or prejudice against parties, witnesses, counsel or others.


(6) Except as permitted by law, a judge shall not permit private or ex parte interviews, arguments or communications designed to influence his or her judicial action in any case, either civil or criminal.

* * *

Where circumstances require, ex parte communications are authorized for scheduling, administrative purposes or emergencies that do not deal with substantive matters or issues on the merits, provided the judge reasonably believes that no party will gain a procedural or tactical advantage as a result of the ex parte communication.  A judge shall not knowingly accept in any case briefs, documents or written communications intended or calculated to influence his or her action unless the contents are promptly made known to all parties.  

* * *


(7) A judge shall dispose of all judicial matters promptly, efficiently and fairly.

* * *

B. Administrative Responsibilities.


(1) A judge shall diligently discharge the judge's administrative responsibilities without bias or prejudice and maintain professional competence in judicial administration, and should cooperate with other judges and court officials in the administration of court business.

(2) A judge shall require staff, court officials and others subject to the judge's direction and control to observe the standards of fidelity and diligence that apply to the judge and to refrain from manifesting bias or prejudice in the performance of their official duties.


(3) A judge should take or initiate appropriate disciplinary measures against a judge or lawyer for unprofessional conduct of which the judge may become aware.  Acts of a judge in the discharge of disciplinary responsibilities, as set forth above, are part of the judge's judicial duties and shall be absolutely privileged, and no civil action predicated thereon may be instituted against the judge.
Addendum 2

There are vast similarities between the aspirational guidelines and the Mandatory Rules of Professional Conduct.  An excerpt from Rules of Professional Conduct Section 3 pertaining to advocacy is as follows:

Rule 3.1.  Meritorious claims and contentions

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis for doing so in good faith, which includes a good faith argument for an extension, modification or reversal of 

existing law.  A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.


Rule 3.2.  Expediting litigation


A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.


Rule 3.3.  Candor toward the tribunal

(a)  A lawyer shall not knowingly:

(1)  Make a false statement of material fact or law to a tribunal;

(2)  Conceal or knowingly fail to disclose that which he is required by law to reveal; however, if a lawyer discovers that his client has perpetrated a fraud on a tribunal, he shall promptly call on his client to rectify same and, if the client shall refuse to do so, the lawyer shall reveal the fraud to the affected person or tribunal;

(3)  Fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or

(4)  Offer evidence that the lawyer knows to be false.  If a lawyer has offered material evidence and comes to know of its falsity, the lawyer shall take reasonable remedial measures.

(b)  The duties stated in Paragraph (a)(1) and (3) continue to the end of the hearing or proceeding.  The duties stated in Paragraph (a)(2) and (4) are unlimited in time and apply, even if compliance requires disclosure of information otherwise protected by Rule 1.6.

(c)  A lawyer may refuse to offer evidence that the lawyer reasonably believes is false.

(d)  In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer which will enable the tribunal to make an informed decision, whether or not the facts are adverse.


Rule 3.4  Fairness to opposing party and counsel

A lawyer shall not:

(a)  Unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value.  A lawyer shall not counsel or assist another person to do any such act;

(b)  Falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law;

(c)  Knowingly disobey an obligation under the rules of a tribunal except for an open refusal based on an assertion that no valid obligation exists;

(d)  In pretrial procedure, make a frivolous discovery request or fail to make a reasonably diligent effort to comply with a legally proper discovery request by an opposing party;

(e)  In trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or

(f)   Request a person other than a client to refrain from voluntarily giving relevant information to another party unless:

(1)  The person is a relative or an employee or other agent of a client, and

(2)  The lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such information.


Rule 3.5.  Impartiality and decorum of the tribunal


A lawyer shall not:

(a)   Seek to influence a judge, juror, prospective juror or other official by means prohibited by law;

(b)  Communicate ex parte with such a person except as permitted by law; or

(c)   Engage in conduct intended to disrupt a tribunal.
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