DARLENE PARISH and WILLIAM			DOCKET NO. 542240B
PARISH

VERSUS						FIRST JUDICIAL DISTRICT COURT

CARL GOODMAN, M.D.				CADDO PARISH, LOUISIANA

REASONS FOR JUDGMENT ON 
PEREMEPTORY EXCEPTION OF PRESCRIPTION

	This Court has thoroughly considered the Peremptory Exception of Prescription filed on June 30, 2010 by Defendant, Carl Goodman, M.D. against Plaintiffs, Darlene Parish and William Parish; the Opposition to Peremptory Exception of Prescription filed by Plaintiffs on September 9, 2010; the entire summary judgment record and applicable law.  This Court concludes that the medical malpractice claim against Dr. Goodman has prescribed, therefore the Peremptory Exception of Prescription should be sustained.
The Medical Malpractice Act provides that “No action for damages for injury or death … whether based upon tort, or breach of contract, or otherwise, arising out of patient care shall be brought unless filed within one year from the date of the alleged act, omission, or neglect, or within one year from the date of discovery of the alleged act, omission, or neglect; however, even as to claims filed within one year from the date of such discovery, in all events such claims shall be filed at the latest within a period of three years from the date of the alleged act, omission, or neglect.”  LSA-RS 9:5628.  Prescription may be suspended by the jurisprudential doctrine of contra non valentem.  There are four situations in which contra non valentem may prevent the running of prescription: (1) a legal cause prevented the filing of suit, (2) some condition coupled with the proceeding that prevented the filing of suit, (3) the defendant committed some act to prevent filing of suit, and (4) the cause of action was not discovered by the plaintiff.  Corsey v. State Dept. of Corrections, 375 So.2d 1319 (La.1979); Marin v. Exxon Mobil, 2010 WL 4074948 at 6 (La. 10/19/10).  The three-year period found in LSA-RS 9:5628, while prescriptive, is limited in that the contra non valentem discovery doctrine, or THE fourth situation described, is expressly inapplicable after three years from the act, omission, or neglect.  Borel v. Young, 989 So. 2d 42, on rehearing (La. 2008).  
In this case, medical records indicate that on July 30, 2002 Dr. Carl Goodman performed a microscopic diskectomy and nerve root decompression on Darlene Parish[footnoteRef:1].  During the operation, “one of the angled pituitary rongeurs broke and a small piece of metal on the rongeur was felt to be missing and could not be found in the wound.  X-ray was made and there was no sign of metal in the wound[footnoteRef:2].”  Ms. Parish alleges that Dr. Goodman committed medical malpractice during the procedure by leaving a piece of the metal scissors in her back.  Ms. Parish also alleges that she was not made aware of the complication until the metal piece was discovered by another physician on September 3, 2009.  A claim was filed with the Patient’s Compensation Fund on May 19, 2010. [1:  Operative Report of Dr. Carl G. Goodman, pg. 1]  [2:  Operative Report of Dr. Carl G. Goodman, pg. 2] 

The discovery doctrine cannot suspend prescription beyond the three-year prescriptive period found in LSA-RS 9:5628.  Borel v. Young, 989 So. 2d 42, on rehearing (La. 2008).  The alleged act was the leaving of a metal piece of scissors in Ms. Parish’s back during a procedure in 2002.  The discovery doctrine could not suspend prescription in this case beyond 2005.  Even if Ms. Parish did not, or could not, discover the alleged medical malpractice until September 2009, a claim utilizing the discovery doctrine to extend prescription has prescribed.  
Current jurisprudence has refused to extend the three-year limitation to other contra non valentem situations, such as the intentional withholding of material information by the physician.  In such a case, prescription is suspended indefinitely until the patient knew or should have known of the malpractice.  Kavanaugh v. Long, 698 So. 2d 730 (La. App. 2 Cir. 1997); Edwards v. Alexander, 960 So. 2d 336 (La. App. 2 Cir. 2007).  
In her First Supplemental and Amending Complaint for Damages, Ms. Parish alleges that Dr. Goodman willfully and intentionally withheld information concerning potential complications with her surgery.  This appears to be an attempt on the part of Ms. Parish to utilize the third category of contra non valentem, rather than the discovery doctrine.  In order to suspend prescription under this doctrine, the defendant’s conduct must rise to the level of concealment, misrepresentation, fraud or ill practices.  Fontenot v. ABC Ins. Co., 674 So. 2d 960 (La. 1996); Marin, 2009 WL 4074948 at 12.
In Rajnowski v. St. Patrick’s Hospital, the Court found that the failure of a physician to disclose test results did not constitute an intentional concealment of information, such to invoke contra non valentem.  564 So. 2d 1319 (La. 1979).  Actually, the Louisiana State Supreme Court has never found facts to support a finding that a defendant concealed information material to a patient.  Kavanaugh, 698 So. 2d at 737.  In Edwards, the Second Circuit found that a patient is deemed to know what he could have reasonably discovered.  960 So. 2d at 348.  In that case the patient was not allowed to use contra non valentem to extend the prescriptive period because she was deemed to know what appeared in the medical records.  Similarly, in the case at hand, Ms. Parish could have easily learned of the complication during surgery by reviewing her medical records.  The actions of Dr. Goodman in relying upon his examination of the wound and X-Ray do not rise to the level of intentional concealment or misrepresentation.  The third category of contra non valentem is inapplicable in this case.
A common characteristic of medical malpractice cases recognizing a suspension of prescription due to a continuing tort is the cumulative harm suffered due to continuing treatment, rather than a single act of malpractice.  MRP for Claim of Moses, 788 So. 2d 1173, 1186 (La. 2001).  The case at bar is similar to Bellard v. Biddle and Moses, in that there was a foreign object left in the body through a single act of medical malpractice.   In Bellard, the Third Circuit Court of Appeal relied upon a continuing trespass theory to extend the prescriptive period beyond three years for a foreign body left in the body.  Id.  In Moses the Court found that when there is a “single identifiable act” and a lack of continuing treatment, the rationale for extending the prescriptive period under a continuing tort theory is “lacking”, thereby overruling Bellard.  Id.  In this case, like in Moses, there was no continuing treatment after the procedure; therefore the expansion of the prescriptive period under a continuing tort theory is inappropriate.
The act complained of by Ms. Parish occurred on July 30, 2002.  Though she did not discover the alleged malpractice until 2009, this is outside of the three-year prescriptive period set forth by the Medical Malpractice Act.  There are no circumstances through which the prescriptive period was suspended or interrupted.  Accordingly, because this Court concludes that the Ms. Parish’s claim against Dr. Goodman has prescribed, the Peremptory Exception of Prescription is sustained.
Counsel shall submit a formal judgment in accordance with La. Dist. Ct. R. 9.5.
Signed this 12th day of November, 2010 in Shreveport, Caddo Parish, Louisiana.

							_________________________
							      SCOTT J. CRICHTON 
							          DISTRICT JUDGE


DISTRIBUTION:
Joseph R. Joy, III, Counsel for Darlene Parish and William Parish
P.O. Box 4929
Lafayette, LA    70502
Facsimile  (337)253-5629 

Lawrence W. Pettiette, Jr., Counsel for Carl Goodman, M.D.
P.O. Box 1786
Shreveport, LA     71166-1786
Facsimile   (318)226-0390
Page 3
