KMS HOLDINGS, LLC			:	NUMBER: 543,562-B

VERSUS					:  	FIRST JUDICIAL DISTRICT COURT

ROCKOUT, LLC, ET AL	  		:	CADDO PARISH, LOUISIANA

	REASONS FOR JUDGMENT
	ON DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
The Court has thoroughly considered the Motion for Summary Judgment filed July 19, 2013 by Defendants Rockout, LLC, Rock M. Bordelon, Allegiance Health Management, Inc. and Allegiance Healthcare, LLC, its exhibits, including the Affidavit of Rock Bordelon, Defense Exhibits 1-7, deposition excerpts of Kevin Schmidt and Rock Bordelon; the opposition filed September 13, 2013 by Plaintiff KMS Holdings, LLC, its exhibits, including the depositions of James Turgeon, Kyle Jacobs, Cynthia Pickett, Rock Bordelon (with its attached exhibits, including the promissory note, sale and security documents, voluminous checking account records; rebuttal memoranda filed September 20, 2013 by KMS, oral arguments of counsel held September 23, 2013 (a transcript of which was reviewed prior to this ruling), supplemental memoranda filed September 27, 2013 by each side and applicable law.  On the basis of the following rationale, the motion is denied.
Following default on a promissory note signed by Rock Bordelon, in his capacity as Manager of Rockout, LLC, KMS filed this suit seeking the unpaid balance of the original sum of $1,920,000.00 from Defendant Rockout, LLC, Rock Bordelon, Individually, and two companies, Allegiance Health Management, Inc. and Allegiance Healthcare, LLC.  As to its claim against those three parties other than the obligor entity listed on the note, KMS has asserted corporate veil piercing theories, specifically that Bordelon, Individually, is the alter ego of each of the three defendant business entities; that the funds of each of the three business entities were consistently commingled with Rock Bordelon’s personal funds; that each of the three entities failed to follow necessary statutory formalities; that Rockout was not capitalized or, at the very least, was undercapitalized; that the entities did not maintain documented accounting records; that the entities did not hold shareholder or director business meetings; and that at least cumulatively, these factors warrant a piercing of the corporate veil of these companies.
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The Louisiana Supreme Court has set forth five factors that courts should consider in determining whether or not to pierce the corporate veil: (1) commingling of corporate and shareholder funds; (2) failure to follow statutory formalities for incorporating and transecting corporate affairs; (3) undercapitalization; (4) failure to provide separate bank accounts and bookkeeping records; and (5) failure to hold regular shareholder and director meetings.[footnoteRef:1] 	 [1: Riggens v. Dixie Shoring Co., Inc., 590 So. 2d 1164 (La. 1991)] 

After a thorough review of the summary judgment record, the Court is of the view, at the very least, that the veil piercing approach by KMS, under the multifactorial circumstances of this case, is not completely groundless and there are genuine issues of material fact present in this case –  particularly when the evidence is viewed in its totality.  In fact and significantly both plaintiff counsel[footnoteRef:2] and defense counsel[footnoteRef:3] have argued in brief that this court should review the evidence as a whole in deciding this motion. [2: For example, in its September 13 and September 27 memoranda, as well as oral argument, KMS has asserted (1) the determination is “highly factual and involves an intensive fact-based analysis by the court (Orig. Page 4); (2) the totality of circumstances surrounding this particular business agreement renders piercing the corporate veil the appropriate and just remedy (Orig. Page 7); (3) whether to impose individual liability on the defendant is a highly factual determination to be made by the court (Orig. Page 8); (4) based on the totality of the circumstances, it is quite clear that Bordelon, the man, and Rockout, the company, are one in the same (Supp. P. 1); (5) highly fact-based analysis requires a court to intensively examine (Supp. Page 7); (6) intensive fact analysis of the totality of the circumstances (Oral Argument Transcript Page 12, Lines 13-16); and finally Ayres’ statement of it’s “highly factual analysis and just not proper for summary judgment, Your Honor” (Oral Argument Transcript Page 25, Lines 25-27).]  [3: In defense memoranda of July 19, 2013, it is conceded in bold that “the court should consider the totality of the circumstances” (Page 13).  Defense counsel has also argued that (1) KMS has failed to meet its burden through “the application of the five factors of a piercing the corporate veil analysis nor through a consideration of the totality of the circumstances” (Page 14); (2) under the totality of the circumstances, plaintiff should not be allowed to circumvent corporate formalities due to his (Schmidt’s) own failure to act as a reasonably prudent businessman (Page 14); (3) ...the Court should consider the totality of the circumstances (Supp. Page 5); (4) But circling back to what I said at the beginning, all those five factors, there’s a sixth factor called the totality of the circumstances which means the Court, or in our case the jury, can consider any number of other...whatever it deems relevant in determining whether or not the shareholder or the members and the company have acted as one rather than as separate entities (Oral Argument Transcript Page 7, Lines 17-23); (5) and finally McMichael’s statement:  “...and I think the totality of the circumstances... (Transcript Page 9, Line 28).] 


This Court believes that “piercing the corporate veil” is an extreme and radical remedy; that Louisiana Courts are properly hesitant to pierce the veil of corporations and limited liability companies and choose to do so only when it is warranted by the particular circumstances – which are usually exceptional in nature.  It also seems apparent that Kevin Schmidt, a seemingly accomplished businessman, entered into an approximate 2 million dollar transaction without adequate security devices. Whether, as defense counsel suggests, Mr. Schmidt “wants (the Court) to redo the deal and put him in a position as if he had negotiated with Rock Bordelon for a personal guaranty and protect him from his own, what has turned out to be, apparently, a bad business decision” (Oral Argument Transcript Page 8 Line 9-13) is in effect for the trier of fact to consider.  Whether this case truly warrants veil piercing is also for the trier of fact to determine.
After thorough review of the summary judgment record, this Court believes there are genuine issues of material fact present which the trier of fact – in this case a jury of twelve citizens – should sort out, weigh and determine after examination of the “totality of the circumstances”.  Accordingly, the Motion for Summary Judgment is denied at defendants’ costs.
Counsel shall submit a formal Judgment in accordance with this ruling and La.D.C.R. 9.5.
Signed this 6th day of November, 2013 in Shreveport, Caddo Parish, Louisiana.	

__________________________		              Scott J. Crichton
               District Judge
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