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PRELIMINARY CHARGES

Members of the jury, you have heard the testimony and arguments of counsel.  It now becomes my duty to charge you as to the law in the case and it will be your duty to take the law as I instruct you and apply it to the facts.

It is your duty as jurors to follow the law as stated to you in my instructions, and to apply these rules of law to the facts as you find them from the evidence before you. 

You should not single out one instruction alone as stating the law, but you must consider the instructions as a whole.  You are to disregard any remark of counsel which you find to be inconsistent with the evidence in the case or the law as instructed by the Court.

You are the exclusive judges of the evidence and credibility of the witnesses.  The Court is not permitted to comment either upon what has or has not been proven, or upon which witnesses you should believe or not believe.  Statements made by the lawyers are not evidence.

It is your duty to determine the credibility of the witnesses, and it is your duty to determine how much weight you should give the testimony of the witnesses.  In this respect, you may take into consideration the probability or improbability of the statements of the witnesses, their opportunities for knowledge of the facts to which they testify, their reliability in noting and remembering facts, their demeanor on the witness stand, the interest or lack of interest they may have in the case, their relationship with either the plaintiff or defendants and every circumstance surrounding the giving of their testimony which may aid in weighing their statements.  If you believe that any witness in the case has willfully and deliberately testified falsely to any material fact for the purpose of deceiving you, then you are justified in disregarding the entire testimony of such witness as proving nothing, and as not worthy of belief.  You have the right to accept as true, or reject as false, the testimony of any witness, in whole or in part, as you are impressed with his or her veracity.
If the testimony of a witness here in Court is inconsistent with a prior statement he has made, it is your duty to determine if the testimony of the witness here in court should be discredited.  If you decide that the testimony of the witness has been discredited, then you are to decide what weight, if any, to give to the testimony of the witness.  If you should find that a witness has testified falsely as to a material fact, then you have the right to reject the entire testimony of the witness or to reject only part of the testimony, based upon how you are impressed with the truthfulness of the witness.  
EXPERTS
I have mentioned to you that witnesses are expected to testify about facts within their knowledge; the rules of evidence ordinarily do not permit witnesses to testify as to their opinions or conclusions about those facts.  An exception to this rule exists as to those whom we call “expert witnesses.”  These are people who, by education and experience, have become expert in some field, and are permitted to state their opinions as to relevant matters in the fields in which they profess to be expert, and give their reasons for those opinions.

You should consider each expert opinion received into evidence in this case, and give it such weight as you may think it deserves.  If you should decide that the opinion of an expert witness is not based upon sufficient education and experience, or if you should conclude that the reasons given in support of the opinion are not sound, or if you feel that it is outweighed by other evidence, you may disregard the opinion entirely. 
BURDEN OF PROOF

In criminal cases, the State must prove the guilt of the accused beyond a reasonable doubt.  In a civil case, such as this, the rule is different.  In a civil case, the burden of proof is on the plaintiff to prove the essential elements of each of his claims by a preponderance of the evidence.  To establish something by “a preponderance of the evidence” means simply to prove, by direct or circumstantial evidence, that something is more likely than not, or that it is more probable than not.  Proof which establishes only possibility, speculation, or unsupported probability will not suffice to establish a plaintiff’s claim.
A fact may be proven either by direct evidence or by circumstantial evidence, or perhaps by both.  Direct evidence is testimony by witnesses as to what they saw or heard, or physical evidence of the fact itself.  Circumstantial evidence is proof of certain circumstances from which you may infer that another fact is true.  The law does not regard one type of evidence as preferable over the other.  

You are not bound to decide any issue of fact in accordance with the number of witnesses presented on that point.  The test is not which side brings the greater number of witnesses before you, or presents the greater quantity of evidence, but rather which witnesses and which evidence appeals to your minds as being the most accurate and the most convincing.
DISCRIMINATION


Under applicable Louisiana law, discrimination based on race is illegal. 

The Plaintiff alleges two counts of discrimination.  The Plaintiff alleges that the Defendants denied him tenure, restricted his hospital privileges, and terminated him because of his race.  Defendants deny that they took any of those actions because of the plaintiff’s race.
To determine whether discrimination occurred, you must consider the following elements: 
· First, you must consider whether the Defendants have stated any non-discriminatory reasons for the denial of tenure or restriction of hospital privileges.
· Second, if you find that the Defendants stated non-discriminatory reasons for the denial of tenure or hospital privileges, then the final element requires you to consider whether the Plaintiff has proven, by a preponderance of the evidence, that defendant’s non-discriminatory reasons for the denial of tenure and/or for restricting Plaintiff’s hospital privileges is a mere pretext for discrimination and/or that these actions were taken against Plaintiff because of his race.
To be qualified for tenure, Plaintiff must show that he met the tenure requirements for LSU.  An inference of discrimination can be derived from a showing that a university’s given reasons for denying tenure to the plaintiff were obviously weak or implausible, or that the tenure standards were manifestly unequally applied.  In order to prevail, Plaintiff must prove, by a preponderance of the evidence, that he was denied tenure because of his race. 

To prove that the Defendants’ restriction of privileges was the result of discrimination based upon Plaintiff’s race, Plaintiff must prove by a preponderance of the evidence that his privileges were restricted or that conditions were placed on his privileges because of his race.

You must determine whether the preponderance of the evidence demonstrates that Defendants provided non-discriminatory reasons for denying tenure to the Plaintiff and restricting or placing conditions upon his hospital privileges.

In order to determine whether the Plaintiff proved an intentional employment discrimination claim in the context of denial of tenure or of restricting hospital privileges, you may consider the following: 1) whether there were departures from procedural regularity; 2) evidence of whether the plaintiff was qualified for tenure  3) whether the proffered reasons for the Defendants’ actions had no basis in fact, 4) whether the proffered reasons did not actually motivate the Defendants’ denial of tenure to the Plaintiff, or 5) whether the Defendants’ reasons were insufficient to motivate their decision to deny tenure to the Plaintiff.  

DUE PROCESS


The Louisiana Constitution’s Due Process Clause states, “No person shall be deprived of life, liberty, or property, except by due process of law.”  Due Process requires notice and the opportunity to be heard.  

The Plaintiff alleges one count of a violation of due process.  The Plaintiff alleges that the Defendants restricted or placed conditions upon his hospital privileges or credentials in violation of the Due Process Clause.  Defendants deny that Plaintiff was denied due process.  In order to reach a decision whether a due process violation occurred, you may consider whether a preponderance of the evidence establishes that the Plaintiff was entitled to and received, or was denied a hearing to clear his name before the conditions or restrictions were placed upon his privileges.

Whether a meaningful hearing was afforded depends on the nature of the case, and thus, this element requires the Plaintiff to demonstrate by a preponderance of the evidence that Defendants failed to allow the Plaintiff a meaningful opportunity to be heard – that is, a hearing - with respect to the proposed conditions or restrictions upon his privileges, before they were imposed by Defendants. 
WHISTLEBLOWER/RETALIATION

The Plaintiff alleges one count of whistleblowing or retaliation in violation of law.  The applicable statute provides that an employer shall not retaliate against an employee who in good faith discloses or threatens to disclose a workplace act or practice that is in violation of state law, or who objects to or refuses to participate in an employment act or practice that is in violation of law.

To establish a violation of the whistleblower statute, the Plaintiff must prove by a preponderance of the evidence that: 

· the employer violated the law through a prohibited workplace act or practice; 

· the employee advised his employer of the violation;
· the employee then refused to participate in the prohibited practice or threatened to disclose the practice; and 
· the employee was fired or suffered an adverse employment action as a result of his refusal to participate in the unlawful practice or threat to disclose the practice. 

An adverse action includes firing, layoff, loss of benefits, or any retaliatory action taken as a result of an action by the employee who discloses or threatens to disclose, objects to, or refuses to participate in a workplace act or practice that is in violation of state law.  Denial of tenure or placing conditions or restrictions on hospital privileges could constitute adverse action for the purpose of this statute.
DEFAMATION


The Plaintiff alleges one count of defamation.  The Plaintiff alleges that the Defendants defamed the Plaintiff by sending a copy of the Plaintiff’s restricted privileges to Overton Brooks VA Medical Center.  

In order to meet his burden of proof, Plaintiff must demonstrate by a preponderance of the evidence the following:

· A false and defamatory statement concerning another;
· A publication of the statement to a third party;
· Fault (negligence or greater) on the part of the publisher; and
· Resulting injury.

Defamatory words are ones that tend to harm someone’s reputation so as to lower the person in the estimation of the community, to deter others from associating or dealing with the person, or otherwise expose a person to contempt or ridicule.  The defamatory words must also not be true.

Publication means the words must be communicated or “published” to a third party, in this case Overton Brooks VA Medical Center.

The “publisher” or person who communicated the statement to the third party must act with either negligence or malice.  Negligence means that the publisher breached the standard of care that a reasonable person would follow when publishing a statement.  Malice means the publisher acted with careless disregard for the truth.

The Plaintiff must prove by a preponderance of the evidence that the defamation caused injury and/or damages to him.  Damages from defamation are not confined to pecuniary losses; harm to the plaintiff's reputation will support an award.  However, in order to recover those damages, plaintiff must prove by a preponderance of the evidence that he was defamed and that the damages were caused by that defamation and publication.  

Another way that the Plaintiff can prove defamation is by showing that the preponderance of the evidence demonstrates that the statement was defamatory per se.  A statement, which is defamatory per se, has words that expressly accuse another of or imply criminal conduct, or which, just by their nature, tend to injure a person's personal or professional reputation, even without considering outside facts or surrounding circumstances.

If you find that the Defendants’ statement was per se defamatory, then the elements of falsity, fault (negligence or malice), and injury are presumed.  Thus, the Plaintiff must show by a preponderance of the evidence that the statement was published to a third party.
Defendants have claimed that their communication to Overton Brooks VA Medical Center was privileged.  A conditional privilege exists “when a statement is made in good faith, on a subject matter in which the person communicating it has an interest…to a person having a corresponding interest.”  If you find that the Defendants made the statement in good faith, then there is no liability to Plaintiff.
For the defamation count, truth is a defense.  Thus, if the Defendants’ statements were truthful, then there is no liability.
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
The Plaintiff alleges one count of intentional infliction of emotional distress.  The Plaintiff alleges that the Defendants’ actions caused the Plaintiff emotional distress.

In order to recover for intentional infliction of emotional distress, the Plaintiff must

prove by a preponderance of the evidence that: 

· that the conduct of the Defendants was extreme and outrageous;
· that the emotional distress suffered by the Plaintiff was severe;
· that the defendant desired to inflict severe emotional distress or knew that severe emotional distress would be certain or substantially certain to result from his conduct.
For purposes of this claim, in order to qualify as extreme and outrageous behavior, the conduct must be so extreme in degree as to go beyond all possible bounds of decency, and to be regarded as atrocious and utterly intolerable in a civilized society.
CONSPIRACY

The Plaintiff alleges one count of civil conspiracy.

To establish a civil conspiracy, the Plaintiff must establish by a preponderance of the evidence:
· that an agreement existed to commit an illegal or tortious act, and 
· that the illegal or tortious resulted in plaintiff’s injury.


The agreement can be either explicit or implicit.
DEFENSES

The Defendants have claimed in defense of this lawsuit that certain immunities, privileges, and defenses prevent Plaintiff’s recovery of damages in this case  They are the following:
PEER REVIEW IMMUNITY


La. R.S. 13:3715. 3(C) provides, in pertinent part, that “no member of any such committee designated in Subsection A of this Section or any sponsoring entity, organization, or association on whose behalf the committee is conducting its review shall be liable in damages to any person for any action taken or recommendation made within the scope of the functions of such committee if such committee member acts without malice and in the reasonable belief that such action or recommendation is warranted by the facts known to him.”  Malice (under La. R.S. 13:3715.3 (C)) means a primary purpose other than the safeguarding of the patients.  Lack of 
malice or good faith exists when peer review committee members are shown to have a reasonable basis for their action or recommendation made during the peer review process.  DISCRETIONARY IMMUNITY


Louisiana law provides that, under certain circumstances, a public entity, such as LSU, or

its employees, such as Dr. Turnage, shall not be liable for exercising or failing to exercise their

policymaking or discretionary acts when such acts are within the course and scope of their lawful

powers and duties.  However, this law does not shield acts that are done in bad faith, illegal, or with malice. 
VICARIOUS LIABILITY


Under Louisiana law, employers are liable for the wrongdoings of their employees committed within the scope of their employment.  Under Louisiana law, LSU is liable for any wrongful acts of its employees if the preponderance of the evidence shows that the acts were wrongful and that such employees acted within the scope of employment.
DAMAGES - COMPENSATORY
The fact that a person has brought a lawsuit and is in Court seeking damages creates no inference or presumption that such person is entitled to a judgment for any amount of money.  Anyone may make a claim, and the fact of making the claim by itself in no way tends to establish it.
If you find the plaintiff has proven one or more of his causes of action, the next question is the quantum or amount of monetary damages that plaintiff should recover.  The fact that I instruct you on the law of damages, as well as on other matters, is not to imply or suggest that the Court intends to express any opinion as to whether or not they should be allowed.  The general law is that the monetary damages to be awarded should be equal to the injury received.  No one should be allowed to unjustly enrich himself at the expense of another; that is to say, punitive damage or speculative damages are not to be awarded, nor should sympathy or prejudice enter into your judgment.  You may not include, or add to any amount, any sum for revenge, punishment, or to set an example.

Any damages awarded in this case, should be an amount which is fair and reasonable.  These items of damage are difficult to measure in dollars and cents.  You must carefully weigh the evidence and determine the amount of such items according to your very best judgment and 

experience.  One who has suffered damage should not be denied recovery simply because the damage cannot be measured with exactitude.

Statements of any attorney in this case as to their estimate of dollar amounts to be awarded for pain and suffering, mental anguish, and similar claims, are not evidence and are to be disregarded by you unless supported by evidence.
DAMAGES - DUTY TO MITIGATE

An injured party has a duty to mitigate his damages.  That duty requires the injured party to take reasonable steps to minimize the consequences of the injury.  The standard by which these steps are judged is that of a reasonable man under like circumstances.

DUTY TO DELIBERATE

You must deliberate on this case without regard to sympathy, prejudice, or passion for or against any party.  This means that the case should be considered and decided as an action between persons of equal standing in the community.  An entity such as LSU is entitled to the same fair trial at your hands as a private individual such as Dr. Simpkins or Dr. Turnage.  All persons or entities stand equal before the law, and are to be dealt with as equals in the court of justice.  

You were told at the beginning of the trial that you were not to discuss the case among yourselves.  That restriction is now removed.  It is now your duty to consult with one another and to deliberate, with a view toward reaching agreement, if you can do so without violence to your individual judgment.  You each must decide the case for yourself, but you should do so only after a consideration of the case with your fellow jurors, and you should not hesitate to change an opinion when you are convinced that you are wrong.
SELECTION OF A FOREPERSON

You will elect one of you as foreperson of the jury.  The duty of the foreperson is to conduct your deliberations, and after you have arrived at a verdict, to write that verdict on the form provided, sign it as foreperson, and speak for you when you return to the open courtroom.
UNANIMOUS VERDICT IS NOT REQUIRED

A unanimous verdict is not required.  Only nine of the twelve of you must agree in order to return a verdict in this civil case.  It is immaterial whether your foreperson is one of the concurring nine or not; it is still the duty of the foreperson to write the verdict and sign it. 

This case is now yours to decide.
February 22, 2010
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